in violation of section 77.704 even if they had utilized special protective
equipment and clothing (Tr. 136).

14.  Although Davidson concluded very shortly after the investigation
that a violation of section 77.704 had occurred, confusion arose as to which
entity should be cited for the violation because Elro Coal Corporation was
using the power received at the substation^Westmoreland owned and operated
the substation, and CD's employees did the work which caused the fatal acci-
dent (Tr. 109).  Davidson first issued a citation to Elro and thereafter was
directed to reissue the citation in Westmoreland's name. He reissued it on
April 3, 1980, citing Westmoreland for the violation (Exh. 2). After the
citation in WestmorelandTs name had been sent to the Assessment Office for
processing under the civil penalty provisions of the Act, Davidson was
directed to vacate the citation issued to Westmoreland and reissue it in the
name of OD because, by then, the rulemaking proceedings providing for citing
independent contractors for violations occurring at coal mines had been com-
pleted (Tr. 111-113).  Therefore, Davidson issued Citation No. 668762 on
January 19, 1981, as modified on January 21, 1981, citing Old Dominion for
a violation of section 77.704 in connection with the fatal accident (Exh.l;
Tr. 113).

15.  Davidson's statement evaluating the penalty-assessment criteria of
negligence, gravity, and good-faith abatement was received in evidence as
Exhibit 3.  Davidson considered OD to have been nonnegligent because the
person who was killed had been told before he left his duty station that the
substation had been energized (Tr. 120). Davidson considered the violation
to have been very serious since a person was fatally injured (Tr, 128).  He
believed that OD had shown a good-faith effort to achieve compliance because
its employees were reinstructed in safe procedures for making repairs on high-
voltage systems within the time provided in the citation (Exh. 3; Tr. 139),

Consideration of Parties' Arguments

1.   Is QD an "operator11 or "independent contractor" within the scope
of the Act?

OD's brief (pp. 9-14) contends that it is not an "operator" or an "inde-
pendent contractor" within the meaning of section 3(d) of the Act.  Section 3(d)
defines an "operator" as follows:

(cl)

"operator" means any owner, lessee, or other person who

operates, controls, or supervises a coal or other mine or any inde-
pendent contractor performing services or construction at such mine;

OD's brief (pp. 9-10) begins its argument that it is not an "operator" within
the meaning of section 3(d) by noting that the definition of "operator" in the
1969 Act did not specifically refer to independent contractors at all.  OD con-
cedes that the definition of "operator" was broadened in the 1977 Act to cover
independent contractors, but OD cites language from the legislative history
which, it says, shows that Congress did not intend for an independent con-'
tractor to be considered as an "operator" unless such independent contractor
has a continuing presence at the mine and unless such independent contractor
is "under contract or otherwise, engaged in the extraction process for the
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done on high-voltage lines while they are energized (Tr. 114-117). When work.
